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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 43351 
      ) 
v.      ) ADA COUNTY NO. CR 2014-5982 
      ) 
CHRISTIAN DUANE OBAY,  )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Christian Duane Obay pled guilty to one count of unauthorized use of public 
assistance benefits and was sentenced to a unified term of seven years, with two years 
fixed.  Mr. Obay contends the district court abused its discretion by denying his motion 
pursuant to Idaho Criminal Rule 35 (“Rule 35”) for a reduction of sentence. 
   
Statement of the Facts and Course of Proceedings 
The State filed a complaint, and subsequently an amended complaint, charging 
Mr. Obay with two counts of unauthorized use of public assistance benefits.  (R., pp.6, 
37.)  The State alleged that Mr. Obay misrepresented that his son lived with him in order 
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to obtain food stamps, and/or failed to correct a misunderstanding to that effect.  
(R., pp.6, 37; Presentence Investigation Report (“PSI”), pp.61-62.)  Mr. Obay pled guilty 
to one count of unauthorized use of public assistance benefits in exchange for dismissal 
of the second count and unrelated felony charges.1  (R., pp.53-54, 56, 59, 68; Tr., p.5, 
L.8-17.)  The district court sentenced Mr. Obay to a unified term of seven years, with 
two years fixed.  (R., pp.67, 69.)  Judgment was entered on October 30, 2014.  
(R., pp.68-71.)   
On November 18, 2014, Mr. Obay filed a timely motion pursuant to Idaho 
Criminal Rule 35 for reconsideration of sentence.  (R., pp.88-89.)  Mr. Obay specifically 
requested that the district court grant him leave to supplement his motion with 
supporting documentation and/or other evidence.  (R., p.88.)  Mr. Obay filed an 
addendum to his motion for reconsideration on May 5, 2015, attaching a hand-written 
letter.  (R., pp.96-99.)  In his letter, Mr. Obay explained that he believed his sentence 
should be reduced because it was based on unrelated charges that had been 
dismissed.  (R., p.98.)  The district court denied Mr. Obay’s motion without a hearing.  
(R., pp.100-01.)  Mr. Obay filed a timely notice of appeal.  (R., pp.103-05.) 
 
ISSUE 
Did the district court abuse its discretion in denying Mr. Obay’s motion for a reduction of 
sentence pursuant to Idaho Criminal Rule 35? 
 
                                            
1 The unrelated charges that the State agreed to dismiss related to Mr. Obay’s allegedly 
fraudulent use of his grandmother’s credit card.  (Tr., p.34, L.8-13; PSI, pp.10-19, 211.)   
 3 
ARGUMENT 
The District Court Abused Its Discretion In Denying Mr. Obay’s Motion For A Reduction 
Of Sentence Pursuant to Idaho Criminal Rule 35 
 
“A motion to alter an otherwise lawful sentence under Rule 35 is addressed to 
the sound discretion of the sentencing court . . . and essentially is a plea for leniency 
which may be granted if the sentence originally imposed was unduly severe.”  State v. 
Trent, 125 Idaho 251, 253 (Ct. App. 1994).  “The denial of a motion for modification of a 
sentence will not be disturbed absent a showing that the court abused its discretion.”  
Id.  In examining a district court’s denial of a motion for modification, this Court 
“examine[s] the probable duration of confinement in light of the nature of the crime, the 
character of the offender and the objectives of sentencing, which are the protection of 
society, deterrence, rehabilitation and retribution.”  Id.    
  The district court abused its discretion in denying Mr. Obay’s Rule 35 motion 
because the original sentence was unduly severe.  Mr. Obay pled guilty to one count of 
unauthorized use of public assistance benefits, which resulted in a loss to the Idaho 
Department of Health and Welfare in the amount of $1,049.  (Tr., p.24, L.12-21; p.37, 
L.17-24.)  The amount of loss was just barely over the jurisdictional limit of $1,000.  
(Tr. p.37, L.12-24.)  
The district court recognized at sentencing this was “not the crime of the century” 
and stated that the matter would probably have been resolved in a different fashion “but 
for other things that you were facing, in terms of persistent violator and grand theft 
charges.”  (Tr., p.40, L.12-17.)  The court explained further:  “I’m considering also the 
other conduct that was part of the dismissed charges in this.  Certainly that conduct is 
an aggravating factor in terms of not only using somebody’s credit card but potentially 
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taking advantage of a grandparent who had a hand in helping raise you is also an 
aggravating factor.”  (Tr., p.40, L.24 – p.41, L.4.)   
It is clear from the language quoted above that the district court determined the 
length of Mr. Obay’s sentence based largely on the charges against Mr. Obay that were 
dismissed.  Under Idaho law, “[t]he district court may, with due caution, consider the 
existence of the defendant’s alleged criminal activity for which no charges have been 
filed, or where charges have been dismissed.”  State v. Barnes, 121 Idaho 409, 411 
(Ct. App. 1992).  However, this information may only be considered if the defendant has 
the opportunity to object or rebut the evidence.  See State v. Stewart, 122 Idaho 284, 
287 (Ct. App. 1992.)  Mr. Obay was not given that opportunity here.   
At sentencing, the district court asked Mr. Obay whether he wanted to make a 
statement, and Mr. Obay acknowledged he was “responsible for not keeping [his] food 
stamp application up to date” but denied “any type of malice or intentional fraud.”    
(Tr. p.39, L.11-18.)  After Mr. Obay spoke, the district court imposed the sentence at 
issue, relying heavily on the dismissed charges.  (Tr., p.40, L.1 – p.41, L.4.)  The district 
court did not give Mr. Obay the opportunity to object or rebut the evidence that he used 
his grandmother’s credit card without her permission.  This was an abuse of discretion.  
Mr. Obay raised this specific argument in his Rule 35 motion.  He wrote, “I feel that my 
sentence was based upon charges that were dismissed in another case” and “I believe I 
was sentenced based solely on the dismissed case and my prior record.”  (R., p.98.)  
The district court erred in summarily rejecting Mr. Obay’s Rule 35 motion because he 
raised new information that should have entitled him to relief.       
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CONCLUSION 
Mr. Obay respectfully requests that this Court vacate the district court’s order 
denying his Rule 35 motion and remand this case to the district court for further 
proceedings.    
 DATED this 2nd day of November, 2015. 
 
      __________/s/_______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
 6 
CERTIFICATE OF MAILING 
 
I HEREBY CERTIFY that on this 2nd day of November, 2015, I served a true and 
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy 
thereof in the U.S. Mail, addressed to: 
 
CHRISTIAN DUANE OBAY 
INMATE #62882 
SICI 
PO BOX 8509 
BOISE ID 83707 
  
STEVEN J HIPPLER 
ADA COUNTY COURTHOUSE 
EMAILED BRIEF 
 
TERI JONES 
ADA COUNTY PUBLIC DEFENDER 
EMAILED BRIEF 
  
KENNETH K JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
EMAILED BRIEF 
  
 
 
 
      __________/s/_______________ 
      EVAN A. SMITH 
      Administrative Assistant 
 
AWR/eas 
